
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   10/25/19 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 

 1.  TIME:  9:00   CASE#: MSC17-00009 
CASE NAME: SIMENTAL VS. TULIK 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended CROSS-COMPLAINT 
FILED BY MARIO IVAN OLIVARES 
* TENTATIVE RULING: * 
 
The motion for leave to file a second amended cross-complaint, filed by cross-complainant 
Mario Olivares, is denied.  The Amended Cross-Complaint, filed in this action on December 17, 
2018, adequately alleges the delayed discovery theory on which Mr. Olivares relies.  
Specifically, while Mr. Olivares knew of the existence of a truck at the scene of the accident, 
Mr. Olivares did not know the role the truck had played in causing the accident until his attorney 
reviewed a video supplied by the City of Pittsburg.  (¶¶ 13-14.)  Accordingly, as Mr. Olivares 
acknowledges in his opening memorandum, the proposed corrections are “of no significance”. 
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 2.  TIME:  9:00   CASE#: MSC17-00009 
CASE NAME: SIMENTAL VS. TULIK 
HEARING ON MOTION FOR SUMMARY JUDGMENT AGAINST MARIO OLIVARES 
FILED BY FRESKO PRODUCE SERVICES INC. 
* TENTATIVE RULING: * 
 
The motion for summary judgment, filed by cross-defendant Freshko Produce Services, Inc., 

is granted.  Freshko shall prepare a proposed judgment of dismissal, separate from any formal 

order on the motion, and shall submit that proposed judgment to Mario Olivares’ counsel for 

approval as to form. 

On December 1, 2017, in related action No. C17-00838, Judge Austin overruled Freshko’s 

demurrer to Mr. Olivares’ First Amended Complaint.  Judge Austin held that Mr. Olivares 

had adequately pleaded a delayed discovery theory that could support tolling the statute 

of limitations.  Substantially the same allegations cited by Judge Austin in support of his ruling 

are set forth in the Amended Cross-Complaint filed in this action on December 17, 2018.  

The Court will not reconsider Judge Austin’s ruling on the legal sufficiency of the delayed 

discovery allegations. 

However, Freshko’s demurrer did not test the evidentiary foundation for Mr. Olivares’ delayed 

discovery allegations.  This motion for summary judgment is the proper vehicle for doing so. 

The key allegations supporting Mr. Olivares’ delayed discovery theory read as follows: 

13. Plaintiff was only struck by the police vehicle, and was immediately 
thrown to the floor [sic] and injured.  Plaintiff did not know, and had no 
way of knowing, that DEFENDANTS’ truck had any role in the accident, 
until after a traffic video of the accident was discovered and produced on 
November 4, 2015. 

 
14. Prior to learning that the City of Pittsburg had a traffic camera installed at 

the subject intersection, and prior to learning that the camera captured a 
video of the accident, Plaintiff had no reason to know, or even to suspect, 
that DEFENDANTS’ truck had any role in the accident, or that the truck 
obstructed Mr. Tulik’s sound and view of the police vehicle, causing 
Mr. Tulik’s vehicle to strike the police car. 

 
Mr. Olivares argues that the statute of limitations began to run on November 4, 2015, the date 

on which the existence of the subject video was discovered. 

Freshko’s opening evidence, however, shows that Mr. Olivares was on notice of the subject 

video as of March 3, 2015, the date on which the traffic collision report was completed.  

(See Freshko’s Exhibit “E”, p. 13, lines 25-27.)  The report reads in pertinent part as follows: 
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OTHER FACTUAL INFORMATION: 
 
The intersection on Loveridge Rd and E. Leeland Rd is monitored by a video and 
audio recording system maintained by the City of Pittsburg.  Video and audio 
evidence of the collision was captured and stored on digital and DVD media.  
A copy has also been booked into the Contra Costa CHP evidence locker.  
Evidence # 20150075-320 
 

(Id., p. 13, lines 4-8.) 

Mr. Oliveras does not dispute that he had a statutory right to a copy of the traffic collision report 

as of the date of its completion.  (See Vehicle Code § 20012.)  And in fact, Mr. Oliveras quoted 

the report in the complaint he timely filed against other defendants on January 4, 2017.  (See 

Freshko’s Exhibit “B”.) 

The delayed discovery rule does not excuse a lack of reasonable diligence in ascertaining the 

existence of a cause of action.  (See Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 

807 [“[t]he discovery rule only delays accrual until the plaintiff has, or should have, inquiry notice 

of the cause of action”].)  And reasonable diligence requires that an injured party consider the 

contents of key documents available to that party.  (See, e.g., WA Southwest 2, LLC v. First 

American Title Ins. Co. (2015) 240 Cal.App.4th 148, 157, and additional decisions there cited 

[“[r]easonable diligence in such circumstances does not consist of ignoring a private placement 

memorandum received prior to making an investment”].) 

Mr. Oliveras has not articulated an argument concerning how it could be reasonable diligence 

for him to ignore the traffic collision report’s clear statement that there was video and audio 

evidence of the accident available as of the date of the accident.  Any reasonable investigation 

of the accident would include carefully reviewing the report and promptly obtaining the video and 

audio evidence.  Instead, Mr. Oliveras and his counsel waited passively for a third party to drop 

that evidence into their laps. 

Accordingly, the Court concludes that there is no triable issue of material fact concerning 
whether Mr. Olivares was on inquiry notice of a cause of action against Freshko as of March 3, 
2015, the date on which the traffic collision report was completed.  Mr. Olivares waited more 
than two years after this date to file a complaint against Freshko.  (See Freshko’s Exhibit “C”.)  
The superseding cross-complaint against Freshko is barred by the applicable two-year statute of 
limitations, as a matter of law, and Freshko is entitled to summary judgment. 
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3.  TIME:  9:00   CASE#: MSC17-00059 
CASE NAME: ROGALA VS. REGA 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY ANTHONY REGA DDS 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion to compel discovery responses is granted.  Plaintiff must 

serve responses to defendant’s first supplemental interrogatory, and first supplemental set 

of document requests (both served on or about April 16, 2019), without objections and 

with verifications, within 30 days following service of the Order After Hearing hereon.  Plaintiff 

must also produce all such documents within 35 days following service of the Order After 

Hearing hereon. 

Sanctions are awarded in the amount of $470, payable by plaintiff to counsel for defendant 
within 30 days following service of the Order After Hearing hereon. 
 

 

 4.  TIME:  9:00   CASE#: MSC17-00059 
CASE NAME: ROGALA VS. REGA 
HEARING ON MOTION FOR ORDER REQUIRING PLAINTIFF TO POST AN UNDERTAKING 
FILED BY ANTHONY REGA DDS 
* TENTATIVE RULING: * 
 
Defendant moves for an order requiring plaintiff to file an undertaking for costs and attorney 
fees, pursuant to Code of Civil Procedure § 1030.  The motion is granted in part. 
 
Section 1030 provides, in relevant part: 
 

(a) When the plaintiff in an action or special proceeding resides out of the state, 
or is a foreign corporation, the defendant may at any time apply to the court by 
noticed motion for an order requiring the plaintiff to file an undertaking to secure 
an award of costs and attorney’s fees which may be awarded in the action or 
special proceeding. For the purposes of this section, “attorney’s fees” means 
reasonable attorney’s fees a party may be authorized to recover by a statute 
apart from this section or by contract. 
 
(b) The motion shall be made on the grounds that the plaintiff resides out of 
the state or is a foreign corporation and that there is a reasonable possibility 
that the moving defendant will obtain judgment in the action or special 
proceeding. The motion shall be accompanied by an affidavit in support of 
the grounds for the motion and by a memorandum of points and authorities. 
The affidavit shall set forth the nature and amount of the costs and attorney’s 
fees the defendant has incurred and expects to incur by the conclusion of the 
action or special proceeding. 
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(c) If the court, after hearing, determines that the grounds for the motion have 
been established, the court shall order that the plaintiff file the undertaking in an 
amount specified in the court’s order as security for costs and attorney’s fees. 

 
Defendant shows that plaintiff resides in Oregon.  He also shows, by means of an expert 
declaration, that there is a “reasonable possibility” that defendant will defeat plaintiff’s dental 
malpractice claims.  Plaintiff does not contest either of these showings on this motion. 
 
Plaintiff argues that § 1030 does not apply to this case because it is a dental malpractice case, 
and therefore it is governed instead by Code of Civil Procedure § 1029.6.  That section calls for 
a medical malpractice plaintiff to post a bond if the defendant can show that the action is 
frivolous.  Defendant attempts no showing that plaintiff’s action is frivolous. 
 
The Court rejects plaintiff’s argument.  There is no indication in either section suggesting that 
§ 1029.6 is intended to displace § 1030, or vice versa.  They address different problems.  
Section 1029.6 applies whether the plaintiff is in-state or out-of-state, but it applies only to 
medical malpractice cases and only if the complaint is frivolous.  Section 1030, by contrast, 
applies to all civil actions regardless of subject matter, and contains no carve-outs for any 
particular classes of case.  It addresses the different problem of out-of-state plaintiffs, and in 
particular the potential problem of recovering costs or attorney fees from an out-of-state plaintiff 
who ends up losing the case.  As this case illustrates, that problem can arise in medical 
malpractice cases as much as in any other class of cases.  There is no indication that the 
Legislature intended for medical malpractice actions filed by nonresidents, unlike all other 
actions filed by nonresidents, should be immune from the otherwise generally applicable 
requirement of a bond for costs, so long as they are not frivolous. 
 
The Court therefore concludes that defendant’s motion is well-taken, and the Court is required 
to order an undertaking under subdivision (c).  The amount of the bond, however, is the main 
ground of dispute. 
 

 Defendant contends that the Court should require a bond covering defendant’s attorney 
fees, on the basis that defendant served requests for admissions.  Assuming without 
deciding that § 1030 is intended to reach fees that might be awarded on the basis of 
RFAs, however, defendant has not attempted anything like the showing that would be 
required to win attorney fees.  He would have to show not only that the RFAs were 
denied and that he ended up proving the truth of the matters denied, but also that 
plaintiff had no “reasonable ground” for denial.  No such showing is attempted. 
 

 Defendant’s brief asserts that he served a § 998 offer for waiver of costs, which expired 
without acceptance.  He hypothesizes, therefore, that when he ends up winning the 
case, he will be entitled to recover all post-offer expert witness fees.  (Defendant 
improperly does not provide actual evidence of the § 998 offer until his reply papers; but 
plaintiff’s opposition does not contest the factual assertion.) 

 
 The Court has found no authority addressing whether § 1030 is intended to cover 

the kind of costs that would be awarded under § 998.  Absent any indication to 
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the contrary in the statute, however, the Court can see no reason why those 
costs wouldn’t be covered by § 1030 equally with any other costs. 
 

 Plaintiff argues that it’s speculative that such costs will end up being awarded.  
He points to nothing wrong with the § 998 offer, however.  So the only point of 
speculation is the ultimate outcome of the trial, which is the same contingency as 
for any other costs.  As far as the present record shows, if defendant defeats 
liability at trial, he will be entitled to recover his post-offer expert fees under § 998 
– and it is not disputed that defendant has shown a reasonable possibility that he 
will defeat liability at trial. 
 

 That leaves the amount of such costs, however.  The expert fees to be awarded 
would be only those incurred after expiration of the § 998 offer – basically in 2018 
or later.  Defendant’s counsel provides a rather off-the-cuff estimate of $40,000.  
This is backed up, though, with a bill from Dr. Connelly, dated 2019, for more 
than $28,000.  This makes counsel’s estimate appear reasonable, if not 
conservative. 

 

 Defendant says he will have to depose plaintiff’s treating dentist in Oregon, and asks 
to include some $3,810 to cover the dentist’s charge for his time, the court reporter, 
and the attorney’s travel costs.  Plaintiff responds that he has no “treating” dentist in 
Oregon, just (apparently) his ordinary dentist.  It does not follow that that dentist does not 
need to be deposed, nor that he won’t charge for his deposition time.  (The Court, 
however, disregards the attempt to include attorney fees for conducting such a 
deposition, let alone “preparing” for one, which would not be an allowable cost.  It is also 
unconvinced by the unsupported assertion that the dental hygienist would need to be 
deposed, let alone the implied assumption that the hygienist would be able to charge 
fees for deposition.) 
 

 Defendant says he intends to call plaintiff’s “treating dentists” at trial, but does not 
identify who those are or how many of them there might be.  Plaintiff, however, does not 
dispute this item in particular, beyond saying none of them will be traveling from Oregon.  
The Court assumes that this might come to perhaps $12,000. 
 

 Plaintiff does not contest defendant’s assertion that jury fees and exhibit costs may run 
to $2,500. 

 
The Court therefore orders that plaintiff must post an undertaking within 30 days in the amount 
of $57, 810. 
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 5.  TIME:  9:00   CASE#: MSC17-00912 
CASE NAME: MILLER VS. QUALITY POOL 
HEARING ON MOTION TO QUASH DEPOSITION SUBPOENAS 
FILED BY BLACK DIAMOND PAVER STONES & LANDSCAPE, INC., et al. 
* TENTATIVE RULING: * 
 
Black Diamond moves to quash document subpoenas served on two third parties – Centrox, 
and its owner Viera.  The motion is denied. 
 
This motion originally arose largely on the basis of Black Diamond’s asserted relevancy 
objection.  (The Court gives no substantial weight to Black Diamond’s vicarious “privacy” 
objections on behalf of Centrox and Viera, even when those objections were made – and even 
less so now that Black Diamond has itself agreed to produce the same range of documents.) 
 
The Court agrees with the recommendation of the Discovery Facilitator that there is potential 
discoverable relevance to the documents at issue.  A key factual issue in the case will be 
whether Black Diamond was aware, at the time of this project, that its subcontractor Campos 
lacked a construction license.  Campos subsequently went to work for Centrox, where he has 
continued to work on Black Diamond projects.  While it may not be greatly likely that Centrox’s 
documents will shed any light on the state of knowledge between Campos and Black Diamond 
before Campos started at Centrox, the Court cannot rule out the possibility, sight unseen. 
 
Since the motion was filed, and pursuant to the Facilitator’s recommendation, Black Diamond 
has itself agreed to produce documents concerning its dealings with Centrox.  This does not 
make the subpoena to Centrox irrelevant or superfluous, however.  Centrox may have 
documents on point that Black Diamond doesn’t have – or doesn’t produce. 
 

  

 6.  TIME:  9:00   CASE#: MSC17-00912 
CASE NAME: MILLER VS. QUALITY POOL 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY BLACK DIAMOND PAVER STONES & LANDSCAPE, INC., et al. 
* TENTATIVE RULING: * 
 
The Black Diamond defendants move for judgment on the pleadings (MJOP) as to plaintiff’s 
10th cause of action, stated to be for violations of Bus. & Prof. Code §§ 7159, 7167, and 7168.  
The motion is denied. 
 
An initial word is in order as to the procedural context of this motion.  Just two weeks ago the 
Court ruled on the Black Diamond defendants’ two motions for summary adjudication, both filed 
later than this motion.  The first summary judgment motion included an attack on the invocation 
of §§ 7167 and 7168, pointing out that those sections relate only to swimming pools and Black 
Diamond’s contract did not involve any swimming pools.  Plaintiff conceded the point, and the 
Court accordingly granted summary adjudication on it.  That grant was arguably improvident 
procedurally, since the Court overlooked that the reference to the swimming-pool statutes was 
included in the same cause of action with plaintiff’s invocation of § 7159, and it is inappropriate 
to grant summary adjudication as to only part of a cause of action.  Any such problem is entirely 
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moot now, however, as plaintiff again expressly concedes that he has no possible claim under 
§§ 7167 and 7168. 
 
Black Diamond separately moved for summary adjudication as to the claim under § 7159 in its 
second summary adjudication motion.  The Court declined to entertain that part of the motion on 
the ground that it could and should have been included in the first summary adjudication motion, 
and thus it came too late.  The Court nevertheless pointed out that the cause of action under 
§ 7159 relates solely to the fine points of the form of Black Diamond’s contract (including 
mandatory clauses, type face, and so on), and noted that there should be no genuinely triable 
issues of fact thereon. 
 
It is perhaps a little jarring that neither party at that time thought it worthwhile to point out to the 
Court that this MJOP motion directed at the same cause of action had previously been filed and 
was then pending.  The Court didn’t notice this motion on its own, because it was buried in 
Volume 4 of what is now an 8-volume (and growing) court pleadings file. 
 
In any event, the summary adjudication motion was directed only at the facts of whether Black 
Diamond’s contract did or didn’t violate § 7159’s technical requirements.  The grounds for the 
present motion are entirely different; defendants argue only that there is no private cause of 
action for a violation of § 7159. 
 
So limited, the motion must be denied.  It is settled that noncompliance with the contract-form 
requirements of § 7159 may be enforced in a private lawsuit at least to the extent of voiding the 
noncompliant contract.  Asdourian v. Araj (1985) 38 Cal.3d 276, 289-94; Hinerfeld-Ward v. 
Lipian (2010) 188 Cal.App.4th 86.  Thus, the answer to the yes/no question, “is there a private 
cause of action under § 7159,” is “yes”. 
 
Having said that, the Court again thinks it suitable to comment in anticipation of what will be 
litigated over this issue at trial.  Although both Asdourian and Hinerfeld-Ward clearly 
contemplated the possibility that a contract might be voided for noncompliance with § 7159 (and 
the noncompliances there were not just font-and-clause violations but entirely unwritten 
contracts), in fact the result in both cases was to enforce the contracts – in Asdourian because 
the customer was a sophisticated buyer, and in Hinerfeld-Ward because it would result in unjust 
enrichment.  The present motion does not raise any issue as to whether voiding the Black 
Diamond contract would or wouldn’t be appropriate, and so the Court doesn’t rule on that.  But it 
does strike the Court as distinctly problematic for plaintiff to seek to void the contract here based 
on the remarkably technical scope of the violations he is asserting, especially given that the 
contract was at least partially performed.  The Court again suggests that the parties may want to 
reconsider whether they really think it worthwhile to press this claim. 
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 7.  TIME:  9:00   CASE#: MSC18-00969 
CASE NAME: MARIO FRANCO VS NICOLE JOHNSON 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES 
FILED BY MARIO FRANCO 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel further responses to document requests from defendant Keolis is 
granted in part. 
 
Defendant Johnson was the driver of the vehicle involved in the accident, and an employee of 
defendant Keolis.  Document Request 56 requests training manuals provided to Johnson 
concerning safety.  The manuals are potentially relevant in several ways.  For example, they 
could help to show what Keolis and Johnson regarded as safe driving practices, and thus to 
support an allegation of negligent driving.  If Johnson violated the strictures of the manuals, 
similarly, that could support plaintiff’s claim for punitive damages against Johnson personally.  
The motion is therefore granted as to this request.  Keolis must produce these documents within 
30 days after service of an Order After Hearing hereon. 
 
The motion is denied, however, as to requests 57, 59, and 60.  These request Johnson’s 
employment application and employee file.  Given Keolis’s admission that Johnson was acting 
in the scope of her employment (mooting plaintiff’s negligent entrustment theory), the Court 
cannot see the relevance of these documents – especially given that defendants have 
apparently receded from their objection to request 58 (concerning any discipline of Johnson 
from this incident). 
 
Finally, as to request 61, Keolis shows that it amended its response to say that it would produce 
written safety policies and procedures.  Plaintiff’s lengthy exposition does not identify anything 
deficient in Keolis’s response or production.  The motion is therefore denied as to 61. 
 
In light of the mixed results of this motion, the Court declines to order sanctions. 
 

  

 8.  TIME:  9:00   CASE#: MSC18-00969 
CASE NAME: MARIO FRANCO VS. NICOLE JOHNSON 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES 
FILED BY MARIO FRANCO 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel further responses to document requests from defendant Johnson is 
denied.  All of the documents requested from Johnson are far more likely to be in the 
possession of defendant Keolis, not Johnson.  In Line 7 the Court is denying the same motion 
as to the most of the exact same requests, and has no reason to rule differently as to Johnson.  
As for training manuals, the Court is granting that motion as against Keolis.  But Johnson’s 
response, predictably and sensibly, says she doesn’t have the manuals and the request should 
be directed to Keolis. 
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The results of the two motions here are mixed, which causes the Court to deny sanctions as to 
Keolis.  However, the Court doesn’t understand why plaintiff has put so much effort into seeking 
production of these documents from Johnson personally rather than Keolis, after being 
predictably and plausibly told that only Keolis has the documents.  It accordingly grants 
sanctions of $100 in favor of Johnson, payable by plaintiff’s counsel to defendant’s counsel 
within 30 days after service of an Order After Hearing hereon. 
 

  

 9.  TIME:  9:00   CASE#: MSC18-01652 
CASE NAME: SHELTON VS. ZAMORA 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO SPECIAL INTERROGS. 
FILED BY SHAWNTE SHELTON 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel further responses to interrogatories is granted.  The 
recommendations of the Discovery Facilitator are adopted in toto.  Defendant’s relevance 
objection is overruled.  His other objections are frivolous.  Responses must be served within 
30 days after service of an Order After Hearing hereon. 
 
Sanctions are awarded in the amount of $1,365, payable by defendant to counsel for plaintiff 
within 30 days after service of an Order After Hearing hereon. 
 

  

10.  TIME:  9:00   CASE#: MSC18-02562 
CASE NAME: KUEHR VS. JOHNSTON 
HEARING ON MOTION TO TAKE DEPOSITION PURSUANT TO CCP 2026.010 
FILED BY DANA KUEHR 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for commission to take out-of-state deposition is granted. 
 

  

11.  TIME:  9:00   CASE#: MSC19-00199 
CASE NAME: ROSALES VS. SCHMIDT 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY ELIZABETH SCHMIDT 
* TENTATIVE RULING: * 
 
This discovery motion is unopposed.  Moving counsel has nevertheless requested that it be 

continued to November 22, though without stating a reason for the continuance.  The motion is 

continued to November 22.  If that date doesn’t work for plaintiff’s counsel, plaintiff’s counsel 

can request a different and later date.  Meantime, plaintiff may want to consider mooting the 

motion by responding to the discovery. 
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12.  TIME:  9:00   CASE#: MSC19-00570 
CASE NAME: HUERTA VS. SAUCED BBQ & SPIRITS 
HEARING ON MOTION TO AMEND COMPLAINT 
FILED BY JESUS D. HUERTA 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for leave to file a first amended complaint is expressly unopposed, and it is 
granted.  Plaintiff may file and serve the first amended complaint by November 1, 2019.  This 
should have been handled by stipulation. 
 

  

13.  TIME:  9:00   CASE#: MSC19-00880 
CASE NAME: BRACHIUM, INC.  VS.  WONG 
HEARING ON DEMURRER TO 1st Amended CROSS-COMPLAINT of WONG 
FILED BY YAZ SHEHAB, HADI AKEEL 
* TENTATIVE RULING: * 
 
Cross-defendants Shehab and Akeel demur to all counts of cross-complainant Wong’s first 
amended cross-complaint (FAXC).  The demurrer is sustained with leave to amend as to the 
third and fifth causes of action as to both cross-defendants, and as to the second cause of 
action as to cross-defendant Akeel only.  It is otherwise overruled.  Wong may file and serve 
his second amended cross-complaint within 28 days.  If he chooses not to amend, the answer to 
the remaining portion of the FAXC will be due within 28 days after that deadline. 
 

Futility 
 
All but one of Wong’s causes of action are asserted as derivative claims on behalf of Brachium, 
Inc.  (Cross-defendants argue that none of these causes of action can be asserted by Wong 
personally, and he concedes they’re right about that.)  The derivative causes of action are 
therefore subject to the pleading requirements of Corporations Code § 800(b)(2): 
 

(b) No action may be instituted or maintained in right of any domestic or foreign 

corporation by any holder of shares or of voting trust certificates of the 

corporation unless both of the following conditions exist: 

… 

 (2) The plaintiff alleges in the complaint with particularity plaintiff’s efforts to 

secure from the board such action as plaintiff desires, or the reasons for not 

making such effort, and alleges further that plaintiff has either informed the 

corporation or the board in writing of the ultimate facts of each cause of action 

against each defendant or delivered to the corporation or the board a true copy of 

the complaint which plaintiff proposes to file. 

 
In this case, the board of Brachium consists of Shehab and Akeel, who directly made the 
decisions to terminate Wong from the board and the corporation, and for Brachium to bring this 
lawsuit against Wong.  Wong’s FAXC, in a nutshell, alleges that these and other actions alleged 
in the FAXC constitute corrupt self-dealing on the part of Shehab and Akeel.  One might be 
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excused for thinking that the futility of Wong appealing to the Brachium board for redress of 
these grievances is res ipsa loquitur on these facts.  Further, a demurrer based on this ground 
amounts to hiding the pizza dough by throwing it in the air.  Even if sustained, it would surely 
result simply in such a demand being made, and rejected; and then Wong amending his cross-
complaint to say so. 
 
Nevertheless, statutory requirements are statutory requirements, so let us turn to them.  Wong’s 
FAXC alleges the futility of trying to “secure from the board such action as plaintiff desires” as 
follows (FAXC ¶ 15: 
 

Dr. Wong has not made any demand on Brachium’s Board of Directors to 
institute this cross-action given that such a demand would be futile and useless.  
The cross-claims asserted herein are against Shehab and Akeel, who are the 
other two members of Brachium’s Board of Directors and together attempted to 
orchestrate Dr. Wong’s removal as an officer and director of Brachium and 
conspired with Triple Ring and assisted with Triple Ring with misappropriating 
Brachium’s IP.  Further, as Shehab and Akeel Brachium’s Board and have 
engaged in self-dealing, as alleged to below, any vote to approve the filing and 
prosecution of this cross-action would certainly not succeed. 

 
Although the demurrer nominally and conclusorily asserts that this futility allegation is not 
sufficiently alleged, it points to no asserted deficiency or insufficiency of the allegation.  It can be 
taken as tacitly conceded that this represents alleging “with particularity … the reasons for not 
making such effort” to “secure from the board such action as plaintiff desires”. 
 
Cross-defendants’ point is more technical.  They point out that on the face of the statutory 
language, the subdivision creates two distinct conditions that must be pleaded – (1) “efforts to 
secure from the board such action as plaintiff desires” (the demand condition), and (2) “either 
inform[ing] the board in writing of the ultimate facts of each cause of action against each 
defendant or deliver[ing] to the corporation or the board a true copy of the complaint which 
plaintiff proposes to file” (the information condition).  Cross-defendants point out that on the 
language of the statute, the futility exception applies only to the demand condition, and not to 
the information condition.  Thus, they argue, the FAXC must allege that Wong has informed 
Brachium or its board of the content of his proposed lawsuit, even if it would patently be futile 
to do so. 
 
Neither side has cited any authority beyond the statute itself as to whether there exists or 
doesn’t exist any “futility exception” from the information condition.  Cross-complainants’ 
construction does appear to be true to the express statutory language. 
 
Nevertheless, the Court will overrule the demurrer on this hypertechnical ground because this is 
the real world.  Cross-complainants do not argue that meeting the information condition is a 
condition precedent to bringing a derivative lawsuit, such that not meeting that requirement 
before suit is filed operates to forever bar the plaintiff from suing.  Plainly, Wong has now 
informed Brachium and its board of the content of his cross-complaint.  Although under the 
statute he should have done so before he filed, the Court sees no point in making him spend the 
cost of a first-class postage stamp now to tell Brachium’s board what they already know about 
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his complaint.  The purpose of the information requirement is to make it possible for the 
corporation and its board to fix whatever the problem is – either by correcting the alleged 
misdeeds, or by themselves bringing the same lawsuit directly – before the derivative case is 
filed.  Given the patent facts of futility here, the Court sees nothing to be gained but delay and 
expense in insisting on belated formal compliance with the information requirement.  Rather, the 
Court takes the view that by serving the FAXC Wong has complied, although not as early as he 
should have. 
 

Trade Secrets Act Preemption 
 
Cross-defendants argue cursorily that Wong’s second, third, and fifth causes of action (for 
breach of fiduciary duty, civil conspiracy, and unfair competition) are preempted by the 
California Uniform Trade Secrets Act (CUTSA), Civil Code §§ 3426 et seq.  (Wong’s fourth 
cause of action is pleaded directly under CUTSA.) 
 
The relevant statute is Civil Code § 3426.7.  It oddly recites only what is not preempted by 
CUTSA rather than speaking to what is preempted.  Nevertheless, it is settled that CUTSA 
implicitly preempts alternative civil remedies for trade secrets misappropriation, to the extent 
they are not statutory, contractual, or criminal in nature.  E.g., K.C. Multimedia, Inc. v. Bank of 
America Technology & Operations (2009) 171 Cal.App.4th 939, 954. 
 
The quick answer to this argument as to the fiduciary duty cause of action is that even if some of 
its content does relate to trade secrets, there is a good deal of other content in that cause of 
action that doesn’t, and that plainly would not be preempted.  Cross-complainants can’t demur 
to only part of a cause of action.  E.g., Fremont Indem. Co. v. Fremont General Corp. (2007) 
148 Cal.App.4th 97, 119. 
 
It does appear, however, that Wong’s third cause of action for civil conspiracy is directed only at 
allegations of misappropriation of trade secrets.  Though it formally incorporates all preceding 
paragraphs by reference, the only wrongs actually mentioned in the cause of action consist of 
such misappropriation, and the other cross-defendants (such as Triple Ring) are not accused of 
conspiring with Shehab and Akeel as to such other wrongs as those concerning financing.  As 
an independent, standalone cause of action, therefore, it appears that cross-defendants are 
right that this is preempted.  (It doesn’t follow that the same substance can’t be alleged and 
adduced; the Court sees no reason offhand why, for example, Wong couldn’t simply allege in 
his CUTSA count that all cross-defendants are liable under CUTSA because they have 
conspired.  But that may be a subject for amendment.) 
 
Likewise, the fifth cause of action for unfair trade practices is preempted.  Like the third, it 
asserts that cross-defendants have violated the Unfair Competition Law (Bus. & Prof. Code 
§§ 17200 et seq.) only in that they have misappropriated Brachium’s IP and trade secrets.  
That is preempted by CUTSA.  Silvaco Data Systems v. Intel Corp. (2010) 184 Cal.App.4th 210, 
240-41. 
 
The Court grants leave to amend because, among other reasons, it does not know whether 
Wong will choose to adduce other, non-preempted bases for these causes of action. 
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Conversion 
 
Wong’s second cause of action is non-derivative, asserted by himself personally.  He alleges 
conversion of his computer, dental equipment, and other items of personal property which 
he kept on Brachium’s premises, because Shehab locked him out and wouldn’t let him retrieve 
his belongings. 
 
Shehab argues that this insufficiently alleges intent.  The controlling element of CACI 2100, 
edited as relevant, requires that the defendant substantially interfere with the plaintiff’s property 
by knowingly or intentionally preventing the plaintiff from having access to the property.  Wong’s 
allegations squarely fit that description.  It is sufficient that Shehab intended to lock Wong out, 
knowing that the effect of doing so would be to prevent Wong from access to his property.  It 
isn’t required to allege that Shehab’s motive was to steal the computer and dental equipment. 
 
As to Akeel, however, the allegations are entirely conclusory, stating on information and belief 
that Akeel “aided, abetted, encouraged, and substantially assisted Shehab in his conversion”.  
How did Akeel do that?  Wong would need to put some factual meat on these conclusory bones 
to state a conversion claim against Akeel. 
 

  

14.  TIME:  9:00   CASE#: MSC19-00890 
CASE NAME: EBONI GREEN  VS.  CONTRA COSTA HOUSING AUTHORITY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY NANCY GARCIA 
* TENTATIVE RULING: * 
 
Defendant Nancy Garcia demurs to all causes of action alleged against her in plaintiff’s first 
amended complaint (FAC).  The demurrer is overruled.  Garcia must file and serve her answer 
within 28 days. 

Eboni Green alleges ongoing problems throughout her tenancy at Bayo Vista Apartments, 
including mold, rats, roaches, debris, water intrusion, and neighbors, claiming management has 
failed to remedy these problems despite numerous requests and complaints by plaintiff.  (FAC 
¶ 14.)  Garcia is the on-site manager for Bayo Vista. 

Defendant’s demurrer is based on her asserted immunity under Government Code § 820.2, 
which states, “[e]xcept as otherwise provided by statute, a public employee is not liable for an 
injury resulting from his act or omission where the act or omission was the result of the exercise 
of the discretion vested in him, whether or not such discretion be abused.”  

For purposes of a demurrer, all properly pleaded facts are admitted as true.  (Aubry v. Tri-City 
Hospital Dist. (1992) 2 Cal.4th 962, 967.)  The complaint must be “liberally construed, with a 
view to substantial justice between the parties.” (Code Civ. Proc. § 452.)  A court assessing a 
demurrer accepts as true the facts pleaded in the complaint, but rejects contentions, deductions 
and conclusions of fact or law.  (Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) 

The basic problem with Garcia’s demurrer is that it rests on the assumption that it is plaintiff’s 
obligation to plead a basis for the absence of immunity.  This is not true.  Immunity under 
§ 820.2 is an affirmative defense.  As such, it cannot be the basis for demurrer unless the 
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allegations of the complaint themselves disclose the applicability of the immunity.  Zuniga v. 
Housing Authority (1995) 41 Cal.App.4th 82, 98-99 (questioned on other grounds in Zelig v. 
County of Los Angeles (2002) 27 Cal.4th 1112, 1145-46). 

Thus, the question on this demurrer is not whether Garcia has immunity; nor is it whether 
Garcia’s FAC adequately pleads the absence of immunity.  Rather, on demurrer the question is 
whether the FAC itself shows that immunity must apply.  If it doesn’t, then the demurrer must be 
overruled, and Garcia’s immunity defense (if she has one) must be addressed at a more 
procedurally appropriate juncture.  Zuniga, 41 Cal.App.4th at 98-99. 

The California Supreme Court has interpreted § 820.2 to allow immunity for “basic policy 
decisions” by government officials, but not for the “subsequent ministerial actions taken in the 
implementation of those basic policy decisions.”  (See Lopez v. Southern Cal. Rapid Transit 
Dist. (1985) 40 Cal. 3d 780, 793, citing Johnson v. State of California (1968) 69 Cal.2d 782, 
796.)  “Section 820.2 provides immunity only for the acts or omissions that are ‘the result of 
the exercise of the discretion’ vested in a public employee.”  Lopez, 40 Cal.3d at 794 emphasis 
in original.) 

In her demurrer, defendant argues that, in contrast to Lopez v. Southern Cal. Rapid Transit Dist. 
(1985) 40 Cal.3d 780, her duties were not ministerial “because the policy decisions she relied on 
and furthered were not predetermined.”  (Demurrer 6:25-26.)  Defendant argues she was 
exercising her discretion while performing the acts plaintiff complains of, but her own alleged 
statements indicate otherwise: 

[Defendant] indicated that the policy of Bayo Vista Apartment to not to get involved in 
tenant disputes.”  (FAC ¶18.) [sic] 

[Defendant] told [plaintiff] that the policy of Bayo Vista was not to contact pest control 
services unless a new tenant was moving in.” (FAC ¶ 20.) 

On September 27, 2018, [defendant] responded that [plaintiff's] request for reasonable 
accommodation to move to Alameda County had been denied.”  (Complaint ¶27.) 

Defendant’s assertions that her actions were discretionary, and that she is therefore entitled to 
immunity, are not supported by the face of the complaint.  The complaint here does not describe 
what decisionmaking process, if any, was involved in the defendant’s actions.  On the contrary, 
the complaint suggests she was only implementing policies that were not subject to her 
discretion.  If (as the FAC alleges) Garcia was not exercising discretion, but only following a set 
policy, in (for example) not getting involved in tenant disputes and not contacting pest control, 
that is not the exercise of discretion by Garcia. 

Accordingly, the demurrer is overruled. 

Request for Judicial Notice 

Defendant’s request for judicial notice is denied as superfluous.  (Moreover, the request 
attaches plaintiff’s original complaint – but the demurrer is to the first amended complaint.) 
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15.  TIME:  9:00   CASE#: MSC19-01396 
CASE NAME: FIDELITY AND DEPOSIT COMPANY  VS.  DIABLO CONTRACTORS 
HEARING ON DEMURRER TO CROSS-COMPLAINT of DIABLO CONTRACTORS, INC. 
FILED BY FIDELITY AND DEPOSIT COMPANY OF MARYLAND 
* TENTATIVE RULING: * 
 
Before the Court is a Demurrer by Fidelity and Deposit Company of Maryland to the Cross-
Complaint of Diablo Contractors, Inc., Arthur D. Brandt, and Deborah K. Brandt. The Cross-
Complaint (XC) pleads causes of action against Fidelity for (1) breach of contract; (2) breach of 
the implied covenant of good faith and fair dealing; (3) rescission; (4) lost profits; and (5) elder 
abuse. 

For the following reasons, the demurrer is overruled.  Cross-Defendants must file and serve 
their answer within 28 days. 

Request for Judicial Notice 

Cross-Defendants request Judicial Notice of the Arthur Brandt Declaration in support of Diablo 
Contractors’ Opposition to Fidelity’s Application for Right to Attach Order.  The Court need not 
take judicial notice of pleadings and orders in its own file.  The Request is denied. 

Brief Factual Background 

This suit is related to a public works project where Defendant Diablo Contractors Inc. was the 
prime contractor and Fidelity was under contract with Diablo to bond its work.  The project 
became troubled (see, e.g. XC at ¶ 13) and “it became apparent that the costs of the project 
would soon exceed DCI’s financial ability to continue to perform the work.”  (Id. at ¶ 14.) 

Cross-Complainants allege that they entered into “an ongoing contractual relationship” with 
Fidelity “which began in 2008 when F&D represented to DCI that if DCI stopped using Travelers 
Casualty and Surety Company of America for bonding projects, F&D would continue to issue 
bonds to DCI and allow the aggregate bonding capacity of DCI to grow to allow DCI to take on 
bigger dollar value projects and expand its reach.”  (XC at ¶ 11.)  In addition, the parties 
executed several agreements: a performance bond and indemnity agreement (id.), a Financing 
and Collateral Agreement (id. at ¶ 18), and an Assignment agreement (id. at ¶ 19). 

Analysis 

 Contract Causes of Action 

Cross-Complainants allege that Fidelity breached their contracts and representations with them 
by “failing to grant additional bonding, by failing to enter a joint prosecution agreement, by 
forcing DCI to settle with subcontractors in amounts greater than owed, [and] by wrongfully 
leveraging DCI’s property[.]” (XC at ¶ 28.) 

Fidelity’s demurrer focuses only on the specific written contracts attached to its own complaint, 
and effectively incorporated into the XC.  It makes a fairly robust argument that the language of 
those contracts gives Fidelity the option of agreeing to provide additional bonding, and provides 
contractual terms governing any such additional bonding if it occurs – but that on the face of the 
contractual language, Fidelity has no contractual duty to agree to provide any further bonding. 

If the written contracts were the only ones alleged in the XC, Fidelity’s argument would raise a 
knotty issue of the relationship between contract interpretation and demurrer practice.  
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Ultimately, whether at trial or on further dispositive motions, it will be the duty of the Court to 
determine the proper construction of the contract language.  That determination will be made 
either with or without the aid of admissible parol evidence in support of either side’s proffered 
construction.  If there is no parol evidence, the Court will have to determine the most reasonable 
construction of the contract language, even if the language is itself quite ambiguous. 

At the demurrer stage, however, the rules are different, because by hypothesis there is no parol 
evidence to be considered.  The rule in such cases is that a general demurrer “admits not only 
the contents of the instrument but also any pleaded meaning to which the instrument is 
reasonably susceptible.”  (Aragon-Haas v. Family Security Ins. Services, Inc. (1991) 231 
Cal.App.3d 232, 239.)  In Aragon-Haas, the court said that “‘[s]o long as the pleading does not 
place a clearly erroneous construction upon the provisions of the contract, in passing upon the 
sufficiency of the complaint, we must accept as correct plaintiff’s allegations as to the meaning 
of the agreement.’”  (Id. at p. 239.)  In other words, unless the contractual language is so 
patently unambiguous that the Court could not conceive of any parol evidence being admissible 
in support of a contrary interpretation, the Court must overrule the demurrer and leave the 
construction issue to a later procedural juncture. 

In this case, however, the Court need not enter this thicket because the written contracts are not 
the only ones alleged in the XC.  In paragraphs 11 and 21, the DCI parties allege that there was 
a prior and overarching contractual promise by which they were induced to bring their bonding 
business from Travelers to Fidelity, in which Fidelity allegedly promised that it “would continue to 
issue bonds to DCI and allow the aggregate bonding capacity of DCI to grow to allow DCI to 
take on bigger dollar value projects and expand its reach” (XC ¶ 11).  The formation and details 
of this contract are rather vaguely described, and of course it will remain to be seen whether 
DCI is able to prove the existence and terms of the contract – as well as whether any such initial 
contract should be deemed to be modified or superseded by more specific written contract 
terms.  Fidelity’s demurrer, however, does not take on the legal viability of this separate and 
initial contract as alleged; it just ignores the allegation. 

Accordingly, the demurrer to the contract causes of action is overruled.  This makes it 
unnecessary to reach any separate issues as to other alleged forms of breach, such as not 
entering into a joint defense agreement.  Those are not asserted as separate causes of action.  
Fidelity cannot demur to only part of a cause of action.  E.g., Fremont Indem. Co. v. Fremont 
General Corp. (2007) 148 Cal.App.4th 97, 119. 

Elder Abuse Claim 

Fidelity’s attack on the elder abuse cause of action is essentially derivative of its attack on the 
contract causes of action.  It argues that because it had no contractual obligation to do any of 
the various things asserted as breaches, therefore doing those things cannot have constituted 
elder abuse.  But it does not dispute the point that if those various breaches are viably adduced 
as contractual claims in themselves, the same allegations (plus the allegations as to the 
Brandts’ ages) will in turn support at least the pleading of an elder abuse claim. 
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16.  TIME:  9:00   CASE#: MSL17-00998 
CASE NAME: KORB VS. ROMERO 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS 
FILED BY RICHARD E. KORB 
* TENTATIVE RULING: * 
 
Plaintiff Korb has filed what he somewhat imprecisely styles as a motion for judgment on the 
pleadings (MJOP) as to defendant Romero’s “Answer and Affirmative Defenses”.  Defendant 
has filed no opposition.  The motion is granted in part and denied in part. 
 
A plaintiff is permitted to file an MJOP as to “[t]he entire answer or one or more affirmative 
defenses set forth in the answer”.  Code of Civil Procedure § 438(c)(2)(B).  Plaintiff’s motion 
purports to be to the entire answer, asking that it be stricken.  But part of the answer is 
defendant’s general denial.  Plaintiff does not purport to show, via matters deemed admitted or 
otherwise, that the general denial is unmeritorious.  To do that, he would have to show that 
every element of every cause of action in plaintiff’s first amended complaint stands admitted, or 
is otherwise proved by judicially noticeable facts.  Plaintiff’s motion does not attempt anything 
like that.  The motion is therefore denied as to defendant’s “entire answer”. 
 
The real effort in this motion is to knock out defendant’s pleaded affirmative defenses.  Plaintiff 
seeks to establish, one by one, that each such affirmative defense is unmeritorious, as proved 
by either or both of matters deemed admitted, and a judicially noticeable Exemption from 
Workers Compensation Insurance filed by defendant.  (Plaintiff’s request for judicial notice as to 
that document is granted.  Plaintiff’s request is otherwise denied as superfluous.) 
 
As background, by order of February 4, 2019 the Court granted plaintiff’s motion to deem 
matters admitted, because of defendant’s failure to respond to plaintiff’s requests for admission 
(RFAs).  By order dated August 5, 2019, the Court denied defendant’s motion for relief from 
those admissions.  They thus stand admitted.  If they establish the invalidity of any of 
defendant’s pleaded affirmative defenses, plaintiff is entitled to judgment on the pleadings as to 
that affirmative defense.  The RFAs, however, are far from comprehensive as to all the potential 
issues in the case. 
 
Turning to the individual affirmative defenses, therefore:  The following affirmative defenses 
are squarely foreclosed by the matters deemed admitted, and MJOP is therefore granted 
against them: 

 2d:  Fraud.  The RFAs admit there were no misrepresentations or concealments. 

 3d:  Waiver, Estoppel, based on misrepresenting absence of a permit.  RFA 17 admits 
that defendant knew there was no permit. 

 5th:  Unjust enrichment, based on firing and not paying subcontractors.  Defeated by 
admission of having made all payments due to defendant.  (Defendant, not plaintiff, 
would’ve been responsible for payment to subcontractors.) 

 6th:  Offset, based on not paying defendant for work. 

 13th:  Reasonable reliance.  A variant on the fraud defense. 
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But the Court cannot see that the RFAs defeat the following affirmative defenses, as to which 
MJOP is denied: 

 1st:  Unclean hands (based on failure of plaintiff’s pre-construction diligence). 

 4th:  Failure to mitigate (similar to 1st). 

 7th:  Prevention of performance. 

 8th:  Laches. 

 9th:  Failure to pursue ADR. 

 10th: Condition precedent, based on incomplete permitting by plaintiff.  It’s not clear that 
that was plaintiff’s responsibility rather than defendant’s, but the RFAs don’t address the 
point. 

 11th: Anticipatory repudiation. 

 12th: Breach by plaintiff.  It’s not clear what the “statements” are that plaintiff allegedly 
fabricated.  If this means false statements of fact, it’s barred for the same reason as the 
fraud defense.  If it means “statements” as in invoices or bills, it’s not addressed by the 
RFAs. 

 
That leaves the 14th (failure to state a claim) and 15 (§§ 128.5, 128.7) defenses.  Those aren’t 
really affirmative defenses as such.  Failure to state a claim is an attack on the strength of 
the plaintiff’s case, which can be presented in various formats – demurrer, MJOP, jury 
instructions, etc.  The other defense is to be presented, if at all, only by motion under those 
statutes.  So the Court is simply going to ignore those for now as not really presenting 
affirmative defenses as such. 
 

  

17.  TIME: 10:00   CASE#: MSC16-00059 
CASE NAME: BUCKLEY III  VS.  HYUNDAI MOTOR 
JURY TRIAL - LONG CAUSE / 14 DAY(S) 
* TENTATIVE RULING: * 
 
The parties have stipulated to continue this trial date.  Counsel to appear (CourtCall OK) to 
discuss trial dates and ADR. 
 

  

18.  TIME: 10:00   CASE#: MSC17-01596 
CASE NAME: NELSON VS. RILEY 
SPECIAL SET HEARING ON: COMPENSATION OF REFEREE & COUNSEL,  
APPORTIONMENT  /  SET BY COURT 
* TENTATIVE RULING: * 
 

Approval of Fees for Referee and Referee’s Attorney 
 
The Referee’s Application for payment of his own fees, and those of his attorney, is approved. 
 
Plaintiffs have not objected to the application.  Defendant Riley does object, but his objections 
consist largely of rehashing his objections to the manner and fairness of the sale and the 
process leading to it – objections that the Court already effectively overruled in approving the 
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sale.  The Court further observes that the Referee’s legal expenses would likely not have been 
as high as they are, but for Riley’s obstructionist tactics. 
 

Plaintiffs’ Motion for Apportionment 
 
Plaintiffs move for what they call apportionment of the costs of partition and sale under Code of 
Civil Procedure § 874.010.  Their motion is not entirely clear as to the real scope of what they 
are seeking.  Whatever its scope, however, the motion is denied. 
 
The clearest and most conventional part of plaintiffs’ motion is a request for a reallocation of 
responsibility of the fees of the Referee and the Referee’s attorney.  The default allocation of 
these fees is a pro rata division based on the parties’ respective ownership shares in the 
property – that is, 2/3 to the Nelsons and 1/3 to Riley.  Plaintiffs seek to allocate a larger share 
to Riley, though they don’t say how much exactly.  Riley opposes that request but does not 
request a reallocation the other direction. 
 
The Court declines to order any reallocation as to the Referee’s fees.  It is true that Riley’s 
various objections during the late part of the process (after the case was transferred to Dept. 12) 
did strike the Court as pointlessly obstructionist, as delay tactics.  But the Nelsons were not 
entirely without sin in these respects themselves.  Department 12 found it necessary to reopen 
the bidding in what it viewed as a common-sense manner, in the interests of maximizing the 
sale price to be realized, over the Nelsons’ rather formalistic partisan objections seeking to nail 
down a sale to themselves without having to worry about competing with potential late-coming 
but bona fide other bidders. 
 
Beyond the late-game sales process, it does appear that Riley may have engaged in some 
questionable tactics that increased the difficulty and expense of the litigation, such as reneging 
on his sworn confirmation that the parties each owned a one-third share.  If that was 
misconduct, however, it did not materially affect the fees incurred by the Referee.  Rather, these 
were litigation tactics as between the two sides themselves, the Nelsons and Riley. 
 
Which brings us to the other part of the Nelsons’ motion:  While not entirely clear on the point, 
it appears that the Nelsons are seeking under § 874.010(a) to obtain some “reallocation” of 
their own attorney fees, as is shown by Piser’s declaration laying out the fees he says he has 
charged for his representation of the Nelsons.  (Riley partly responds in kind, requesting 
reallocation of costs incurred in connection with a possible subdivision.) 
 
The Court denies this part of the motion as well, as against both sides’ demands.  Whatever the 
parties’ litigation conduct may have been, neither side asserts that it rises to the level of 
badness that would call for an attorney fee award under (for example) Code of Civil Procedure 
§§ 128.5 or 128.7.  Rather, the only stated substantive basis is subdivision (a) of § 874.010, 
which authorizes allocation and award of “reasonable attorney’s fees incurred or paid by a party 
for the common benefit”. 
 
The two sides are overreading this “common benefit” provision in trying to apply it to their own 
respective partisan litigation expenses.  The Court’s understanding of this provision is that it is 
best applied when one of multiple parties to a partition does all the work to achieve it – as when 
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the other party is absentee or passive.  Here, we had a more conventional situation of two sets 
of adversary opponents litigating against each other.  Neither side was litigating “for the 
common benefit”; each side was litigating for what that side wanted.  It’s true that in the end, the 
Nelsons came out more-or-less victorious in strategic terms, but that doesn’t make their victory 
“for the common benefit”.  Absent the kind of severe misconduct that would call for a fee award 
under § 128.7 or the like, therefore, the Court doesn’t think that § 874.010(a) supports any court 
meddling in each side choosing to incur the fees that side incurred. 
 

Taxes 
 
Defendant’s opposition to the apportionment motion also requests reimbursement of what he 
says are excess property taxes paid by him.  This is not part of plaintiffs’ motion, and is not 
properly presented by defendant in an opposition to that motion.  Defendant’s request 
as to taxes is therefore disregarded, without prejudice to proper presentation thereof in 
a noticed motion. 
 

Other Matters 
 
The Court notes that although the filed copy of the Piser Declaration properly contains exhibit 
tabs, the courtesy copy is untabbed.  It defeats the purpose of providing a courtesy copy if you 
leave out the tabs; it forces the Court to use the original instead of the courtesy copy. 
 

Related Case 
 
The Court also notes with some concern that there is a recently filed Notice of Related Case, 
namely C19-01036, Riley v. Nelson, assigned to Dept. 39.  The case was apparently filed last 
May but the Notice was filed only in September.  If the parties appear at tomorrow’s hearing, the 
Court will be inquiring about that case.  If not, it will send an OSC on the topic for a later date. 
 

 

 
ADD-ON 

 

19.  TIME: 09:05   CASE#: MSC17-00912 
CASE NAME: MILLER VS. QUALITY POOL 
HEARING ON MOTION FOR ORDER DETERMINING GOOD FAITH SETTLEMENT 
FILED BY QUALITY POOL & CONSTRUCTION, INC., et al. 
* TENTATIVE RULING: * 
 
Defendant Quality Pool moves for a finding of good faith settlement.  No party has objected, and 
the other principal group of defendants expressly does not oppose it.  The motion is granted. 
 

 

 


